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BEFORE THE :
SURFACE TRANSPORTATION BOARD

- Ex Parte No. 582 (Sub-No. 1)

MAJOR RAIL CONSOLIDATION PROCEDURES —
ADVANCE NOTICE OF PROPOSED RULEMAKING

REPLY COMMENTS OF CANADIAN NATIONAL RAILWAY COMPANY

INTRODUCTION'
Canadian National Railway Company, Grand Trunk Western Railroad Incorporated, and

Iilinois Central Railroad Company (collectively, “CN”) hereby file reply comments iﬁ response

to the Boa;d’s. Advance Notice of Proposed Rulemaking, Maior Rail Consolidation Procedures,
" served March 31, 2>000 (“ANPR”).!

The comments confirm CN’s view that very littlc in the ANPR relates to matters of
merger policy. Rather, moét of these issucs a.rc matters of general industry policy, and should be
pursued, if the Board considers them to be regulatory and not legislative issues, as generic issues -
in separate proceedings. The comments also vconﬁrm that there are no new issues relating
directly to mergers. The few issues that do relate to mergers are ones that have long been

‘addressed by the Board in individual merger proceedings. They can and should largély be left to

~ 'Asin its opening commients, CN will use the term “merger” to refer to any transaction
requiring approval under 49 U.S.C. § 11323 involving one or more Class I railroads. Acronyms
and other ‘abbreviated designations that appear in the text are defined in the attached glossary.
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case-by-case examination in individual merger proceedings; to attempt to capture in a rule all of
the relevant cdnsideﬁtions would be unduly prescriptive and, in any event, impossible. CN Thus
continues to question the need for further rulemaking. In any event, there is nothing to prevent
the Board from addressing these particular issues far more expeditiously than the 15-month
- schedule the Board has proposcd.
For all of these reasons, a prompt determination of policy direction to be applied on a ‘

case-by-case basis still appears to be the most appropriate course. However, if the Board is

determined to propose rules, it could reasonably propose amendments to its rules with respect to

certain matters relating to safeguarding rail service; a change relating to petitions for waiver of
the one-case-at-a time rule that would allow the Board to craft a principled exception througﬁ the
issuance of discrete transaé;ion-spcciﬁc orders; and a rule to preserve for shippers the contract
exception provided by the Board’s Bottleneck decision.

CN’s opcning comments supportcd the Board’s initiatives to develop means to bétter
assure that merger imp]cmen;ation does not entail major service disruptions. CN suggested an
approach which bears many similavities to the approach suggested by DOT and a number of other
commenters. The stated goals of most of those ‘WhO commcntcd on the sﬁbject of safeguarding
rail service would be taken into account and well-served by the approach suggested by CN. That
approach would enable the Board effectively to assess the public interest, without imposing
unnecessary cdst and delay, and would retain appropriate flexibility and adaptability for those
running the railroads. With respect to service guarantees, CN outlines the general elements that

the Board might expect or require applicahts to address, while recognizing that the particulars,




s

including shipper—oriehted measurerﬁents of performahce, should be left to discussiqn and
negotiation between the merging railroads and their ;:ustomers.

With respect to downstream tranSactions, CN reiterates its suggestion that the Board
amend its rule fo allow any party to petition for waiver of the one-case-at-a time ‘rule. In that
way, tﬁe Board will be able to assess the plausibility and seriousness of the asserted concerns in
the context of é specific transaciion_, and craft an appropriaie order that allows for the
consideration of a downstream transaction for which a definitive merger agreement has been
filed with the SEC and that is explicitly and unambiguously contingent on consummation' of the
’pending trémsaction. As CN points out, and as any fair reading of the comments confirms, the
consideration of downstream transactions is too fraught with uncertainty and anticompetitive
potential, too Iikély to impose regulatory costs that outweiéh any regulatory benefits, and too
iinle understood, forkthe Board to crystallize a more lenient policy into a rule. A rulemaking
proceeding will not overcome fllcsc inherent difficulties. The expansion of regulation urged by
proponents runs counter to the most fundamental tenets of modern regulatory policy, as reflected
in congrcssional and executive mandates to streamline, simplify, and eliminate intrusive, ill-
justified regulatory regimes. The Board §hould preserve its ability to deal with these issueson a
case-by-case basis. |

The issue of downstream trax;sactio‘ns has emerged as one that particularly threatens
éor;lpcti'tion and innovation in the rail industry, and the Board’s role and obligation to approve

mergers that are consistent with the public interest. Comments on downstream transactions

reveal that the Class I railroads that are opposed to the merger of CN and BNSF are using the
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ANPR to press a protectionist agenda through proposals that would uniquely burdcn the first

post-rule transaction in contrast to later transactions, without advancing the public interest.

UP and CSX urge the Board to require ‘applicants to divine hypothetical transactions or
address hypothetical ihdustry structures, with the net effect of imposing a central planning regime
in which nothing can happen until everything is decided. These proposals are inherently biased
against the first post-rule transac:ion, not only by imposing vastly increased compléxity; delay,
and uncertainty in iﬁe proceeding itself, but hy imposing on the first transaction all conditions
that may appear to respond to the combined effects or interaction of the first and some later
transaction(s). None of these proposals can withstand the first test for expanded regulation:
whether the costs will outweigh the benefits.

These railroads urge approaches tﬁat (a) would be beyond the Board’s authority, (b)
would enmesh the Board in intractable evidentiary and analftic problems, and (c) at the same
time would require the Board to attempt to make reasoned findings ‘abqut transactions that may
never occur, about which important particulars cannot possibly be ‘knOWn, with respect to
questions whose answers -- whether yes, no, or maybe-- could not be expected to provide a
lawful, logical basis for the Board to deny approval of a pending transaction that it otherwise
\V(}Uld have apbrovcd, or to coﬁdilion its approval with conditions that it would not otherwise
have imposed, or to approve a transaction that it otherwise would have denied. These p: oposals
should be recognized for thc protectionist maneuvers that they are and dismissed. |

CN reiterates the suggestion in its opening comméms that, if the Board believes that it
needs to become better informed in advance about the ramifications of a two-railroad North

American structure, it should initiate an expedited informational proceeding for the purpose of
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. “hearing views and enriching the understanding of the duopoly question by the Board and all

railroads and their constituencies.” CN at 20. The purbose of such a proceeding would not be to

write rules or guidelines. Instead, the proceeding “would draw into one forum the best
information and analyses that are avaiiable in advaﬁoe .of a proposal for a particular East-West
transaction.” Id. On the basis of the infor_métional record, “pétential appliéants for an East-
West transcontinental transaction would evaluate their options and frame any transaction A !
accordingly. If such an application were pr¢sentcd, the Board would e‘valuatev the merits in light
of the knowledge gained (which m!' ght include the knowledge that the Board’s longstanding
approach to individual mergers rcmain.;; the proper approach in the transcontinental context).” Id.
L SAFEGUARDING RAIL SERVICE
CN’s initial cé»mmcnts (at 12-16) proposed that the Board advise potential applicants for
approval of a consolidation transaction that they should address the subject of safeguarding
service during the implementation of the transaction.
CN added that the Board éouid supplement the general request — born of the experience
of the service disruptions rollowing the U‘P/SP merger and the complex and ex(raordinafy
division of Cenrail by CSX and NS - with more particular réquircmcnts on a case-by-case basis
in the course of future procccdings.. CN continues to believe (as do many others) that the'Board
would be well-advised to follow here the approach that it has taken with the related subject of
safety integration pians (“SIPs™). The basic requirement has evolved through case-by-case
adjudicétions based on a relatively simple list of subjects to be addressed, not by préscriptivc
rules. When the Board and FRA did attempt to adopt detailed, prescriptive rules for SIPs su‘ch as

are advocated for service integration plans by some of the commenters here, the several rounds of
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comments in that proceeding showed that well-intentioned, seemingly innocuous proposals can

impose burdens out of proportion to their benefit.> This case-by-case gpproach should at léast be
tried in the next consolidation proceeding, which could shed light Ol:l whether that approach is
still workable as to this subject, before the Board decides that formal rule Qhanges are required. -
CN also suggested that, if the Board cbncluded that it should amend its rules now to
address this subject, it could essentially impose in such a rule the same requirements that CN ‘
outlined for case-by-case development. It could thus require that the application: (ai include a
service integration plan (such a plan should, among other things, be dynamic in nature and
outline the applicants’ staged approach and contingency plans for implementation); (b)
demonstrate the applicants’ financial viability and their ability to provide needed infrastructure,
to respond to scrvicé problems, to avoid advérse impact on its cost of capital, and to be able to
proceed with measured implementation, not rushed by financial préssurés; (c) disclose the extent
to which any of the applicants may be suffering from scrvice problems associated with a previous
merger; (d) compare and contrast the proposed transaction with prior consolidations that have
been associated with major service problems; (¢) outline the applicants’ plans for terminating,
rcassigning, or making other material changes in personnel; and (f) in order to protect against the
“risk tlm‘t problems might devclop, demonstrate a'cbmmitment to provide some appropriate

guarantee of service for the crucial first years of implementation.

’Comments of AAR and Member Freight Railroads, Regulations on Safety Integration
Plans, STB Ex Parte No. 574 (filed Mar. 1, 1999).
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CN’s aﬁproach bears many similarities to that of DOT and é number of other -
commenters.” We note the rather d@atic differences in the perspectives of CSX and NS, who
both faced similar difﬁculties in their implementation of the division of Conrail, which NS aptly
observes was more complex and difficuit than any rail consolidation transaction likely to be seen
in the future. NS, which says that its service problems “were relatively short lived and, today, are -
largely behind it,™ urges with the support of its experienced op;rations personnel that the Board

avoid overreacting by over—regulaﬁng. CSX, which is not yet out of the woods as to service, has
gone in the opposite direction, urging a variety of new prescribed plans (j.e., in addition to an
‘integration plan, a “Capacity Plan,” and a “Rolling Stock Supply Plan™); re‘view of plans by
. consultants before and after approval, (which the applicants would be required to pay for);
termination of contracts; etc. CSX at 13, 16-17. CN finds the NS approach concerning the
Board’s role in evaluating merger imp lementation plans to bé more appropriate overall.
Among the premises underlying CN’s proposal is the recognition, heightened by Ex Parte
No. 582 itself, that combining railroads have enormous sclf interést in acting prudently to avoid
the problems of the past and to retain and regain the conﬁdcnce of their customers. Market
pressures should l.cad to the optimum balance between securing cxpéditiously the public and |
other bcncﬁts from a transaction and bearing such cxpense as may be essential in minimizing the
risk of service problems. In this 4conncction, the events following the UP/SP and CSX/NS

‘transactions in particular will heighten any railroad’s concern about its approach to the potential

E.g., NS, CP, CMA & APC, DuPont, ECTA, GM, NY, and PP&L.

NS at 21.
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problems of implementation. That has certainly been the experience of CN in addressing its

pfopdsed combination with BNSF.

The stated goals and purposes of most of those who commented on this subject would be
taken into account and well serQe;i By the approach suggested by CN. Moreover, that approach
would effectively serve the Board’s needs in assessing the public interest, without entailing or
- imposiné as much cost and delay, or bureaucratic burden, as would likely characterize the other,
more-preécriptivc;, intrusive pr‘oposals.‘ In dealing with railroad operations, the Board should
recognize the imp;mancc of a regulatory framework that preserves flexibility and adaptability for
those on the front jines running the railroads on a day-to-day basis. The Board should be
particularly wary of proposals calling for prior review or Approval of detailed ‘implementation
plans after the Board has approved vthe transaction (whether by the Board or by “consultants” for
whom the applicants were required to pay) with all the delay and expense entailed by such
processes, or byv“detai]éd simulations™ or other such experimental actions® that are likely to be at
best of marginal value to the Board or to bthc railroads.

Some .hzwe noted the useful role éf the Conrail Transaction Council in dealing with
problems that arose with the ﬁnplcmcntation of the division of Conrail.* CN supports this
concept, although we do not believe that a formal rule is needed to implement it as to a particular
consolidation, since the purposes and composition of S\_Jch a body may vary from one transaction

to another.

SCSX at 11, 13-16; WE at 43, BASF at 62, OxyChem at 51.

*DOT at 6, CSX at 12.




_ better suited to formulation through private discussions and negotiations related to a particular

With respect to service guarantees, this is an area that is quintessentially one for the

market to resolve the particulars, rather than for elaborate prescription by the Board. It is the

affected shippers who (other than the combining railroads themselves) have the greatest stake in

having in place a remedy structure that (1) will do right by them in the event of serious service

problems, (2) will provide incentives for the railroads to do all that they can reasonably be
expected to do to assure at'least a continuation if not an improvemgnt in the level of service, but
(3) will not impose such added costs as to jeopardize the financial well being of the railroad or
otherwise creatve pressures for increased revenues.

Service gdarz;htces will entail ;ome pertinent set of service measurements. These, too,
and the ncﬁcssaxy assessment of the .costs and benefits of particular service data, are bést
addressed by the parties primarily involved — réilroads and shippers - eithér between themselves
or perhaps through negotia(ibns by industry groups. Absent a proven failure of other approaches,
there is no need for the Board to undertzke the fusk of prescribing such measurements or
information reporting requirements, and-ihe ©on.d should be cautious about any such
undcrtaking. The provision of information in a furni not ilh.’-':;l‘r!:,' regularly generated for internal
use is not a cost-frec undertaking. Different é;hippcrs have ditfereiit needs and interests in this
arca, and the };oardv should look to negotiations between the affected parties to identify the
information that is Usc‘ﬁll and can be cfﬁéiently provided. Several shippers, for example, have

urged more shipper-oriented measurements of performance.” These measurements would be

transaction.

"E.g., MWBC at 7, NDGDA at 4. Sec also CPUC at 6.
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For example, CN would suggest as a reasonable approach a service guaranty entailing in
general a base-line pre-transaction service level; criteria for measuring post-transaction
performance; defined categories and causes of service failure; specification of movements

“covered (e.g., those on the lines of or within the control of the combining carners), and a set of
defined contract‘ual‘rexﬁcdijes, which could include, e.g., rebates, discounts, relief from volume
commitments, access to alternative carriers).

Existing law provides substantial remedies to shippers concerning service problems
caused by merger implementation, particularly as to the great bulk of movements where the
service is govcmed by contract.® The Board recently added to such remedies in Ex Parte No.
628, which few commenters even menﬁom:d, and none showed to be inadequate. Exposure to
thcsc remedies provides ample incentive for merging railroads to get it right. There has been no
dcnmnstratipn of a need for the Board to design or impose any additional remedies.

Itis conmion for transportation contracts to provide for arbitration; and no commenters
demonstrated any need fdr thcb Board to impose a further or different remedial scheme than the
parties have agreed upon.’ Of course, in appropriate cases, the parties may be able to seek
arbitration under the Board’s cxistiﬁg rules. 49 C.F.R. part 1108.

Some commenters urge a requirement bf consultation with passenger service

organizations.'® Here, too, a specific prescription seems unnecessary. This type of preliminary

8See GAO, Railroad Regulation: Changes in Railroad Rates and Service Quality Since
1990 3 (1999).

°It is not clear why, for example, CSX’s suggéstion of a non-binding mediation service
should be limited to merger implementation.

DOT at 7, APTA at 5, Metra at 5, N.J. Transit at 1.
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communication can be expected to occur naturally in the ordinary course. If the Board requires

anything, it should be no more than that the application refer to such consultations as have
occurred.

A vague concern has been raised about abandonments related to mergers.!! However, no
showing has been made as to any particular inadequacy of the Board’s rules on abandonments
generally or merger-related labandonménts in particular. ‘

A number of commenters use the headingy of “safeguarding service” as a vehicle for
pressing other proposals that are really separate agenda items, and nét necessarily merger-related,
- such as access," confidentiality of contract tenné,” and rate increases.” Our comments on these
subjects apply here, too. |
1L DOWNSTREAM EFFECTS

Under its governing statute, the Board must approve any transaction that is consistent
with the public interest and must disapprove any transaction that is nbt consistent with the public
interest. The proponents’ argument for consideration of downstream transactions is that a
pending tr:ms_uction and a downstream transaction, each of which is co‘nsistent‘ with the public
interest considered on its own, are not in the public interest when considered in light of each (

other. This argument is inherently implausible -- that the whole is less than the sum of its parts

so that two good transactions add up to one (or two) bad transactions. For that and other reasons,

"DOD at 5.
2E.g., ARC at 5.
BSSCat 1.

“E.g., SPl at 11.
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as CN descﬁbcd inits open'mg comments, the expansion of regulation urged by proponents of
repeal is very unlikely to bring benefits that will outweigh its costs. CN at 21-28. The all too
likely result would be to complicate control proceedings and to stifle or delay increases in
competition and iﬁnovation;

There should be no lack of clarity as to what is at stake here. The railroads urging tﬁe
Board to consider ﬁypothetical transactions and hypothetic’al»industry structures want to control
the timing and use of mergers as a cbmpctitive tool."> They want a regime in which nothing can
happen until cvemﬁing is decided by the Board with the participation Qf each of the railroads.
They want a regime in which it becomes possible to say anything because it is all about
hypotheticals; a regime in which a consensus of competitors becomes the practical requirement
for further structural change. These railroads want, through thez Board, to pontrql the timetable
for structural change, and the railroads still in trouble want insulation from further competitive
pressure. All of this central planning approach has more than a whiff of the days of rate burcaus
and DT&] conditions; it is pfotcctionist and thereby inhcrently ar;ticompctitivc to its core.

These protectionist regimes are not only ill-advised; tlAcy are entirely unnccessary. CN
feels constrained once again to stress the obvious: no adverse effects can occur from railroad
mc:xrgcrs unless those mergers are approved by the Board. And there is no reason to supﬁosc that
the Board is going to aﬁbrove downstream mergers that are iﬁconsistcnt with tﬁc public_ interest
just 'because it has approvéd “upsircam” mergers that are consistent with the public interest. The

Board should refuse these invitations to engage in central planning based solely on speculation

'*NS, without proposing an alternative rule or specifying any particulars, urges the Board
to repeal the present rule and cxamine “likely” downstream and cross-over effects. NS at 52.
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and focus on the facts presented in the cases actively before it and judge each merger as it is

proposcd, on its own merits.

A. - CN’s Proposal: Transaction-Specific O

The comments urging the Board to repeal the one-case-at-a-time rule and cpnsider not
only downstream effects but hypothetical‘trans‘actions and hypothetical industr& stmcﬁ:;es (the
transcontinental “duopoly”) fail to provide the Board with any alternative rulé that w'ould be
defensible as policy or workable in practice. They urge approaches that would be beyond the
Boérd ’s authority, would enmesh the Board in the consideration of transactions that may never
occur, about which important particulars cannot possibly be known, with respect to questions
whosc answers -- whether yes, no, or maybe -- could not be expected to pmvide a lawful, logical ’
basis for the Board to deny approval of a pén‘ding transaction that it otherwise wouid have
approved, or to condition its approval with conditions that it would not otherwise bavc imposed,
or to approve a transaction that it otherwise would have denied. Thus, although consideration of
downstream transactions with proper adherence to applicable legal constraints is unlikely to have
a significant bearing on the final outcome of the Board’s consideration of a pénding transaction,
the cffect will still be to impose tremendous burdens and risks that will disadvantage the pending
transaction, harming shippers and legitimizing a protectionist regulatory regime.

CN proposed that the Board, instead of repealing the pfesent rule, amend its waiver rule
to allow any party to a merger proceeding to petition for waiver. That is the mechanism the
Board should adopt for consideration of downstream tranéactions. CN believes that many of the
) parties that \;rged repeal of the downstream rule, but without e\aboratiori or suggesﬁng an

alternative rule, were simply asking the Board to lower the bar on enteriaining evidence of
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downstream transactions. CN’s proposal would meet that concern in a manner that is consonant
with thé"statute and that would enable the Board to remain in control by crafting orders tailored
to the circumstances.

In evaluating the appropriate course of action, the Board should note thét the majority of
shippers and other non-Class I carrier stakeholders did not call for any change in the Board’s
treatment of “downstream effects;” many of these commenters did not even address ti\e subject in }
their comments,'® while others noted the cori\plications that such an undertaking would present."” ‘
Other cémmentcrs expressed a general opinion in favor of the Board cqnsidering “downstream .

effects,”'®

or specifically advocated repeal of the.current rule,' but offered no specifics on an
altcfnativc rule or how it would work. Finally, some equated consideration of “downstream
effects™ with scrvice or competition issues already properly considered in control proceedings as
a matter of céurse (e.8., AAM at 6, Shell at 10-11, AAPA at 4-5). These comments provide no
basis for the Boérd_ to repeal the current rule or choosé a means other than the defined, focused
approach for handling “downstream” issucs that CN proy;oscd. .
If, as CN has prbposcd, a party is able to rcqticst waiver of the rule in a particular

proceeding, the Board will have the opportunity to learn what evidence the party wishes to

introduce or expeets to discover; why the party believes that the evidence would be probative;

“E.g., Tex-Mex, DM&E, CPUC, NY State, NJ Transit, Toyota, POSTE,. ARC, CURE,
SPI, NMA, Ameren, EMEC, TFI, AFBF, AFPA, CFI, NWFA, NRLC, and CRI.

'7E_.g=, WCS at 13; WE at 5-6; FGLK at 16.
BE.g., GM at 1, PPG at 2, WyCo-at 6, NGFA at 5-6.
PE.g., CMA & APC at 18, RLD at 2-3; CPPA at 6, ECTA at 7-8.
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why the party believes that the downstream transaction would be an effect of the pending
transaction; why the party believes that such evidence may support a conclusion that, in light of
some downstream transaction, the pending transaction or the dbwnstream transaction is not in the
public interest or must be significantly conditioned; and why the party believes that the Board’s
consideration of the evidence will nét jeopardize the manageability of the proceeding or the
statutory deadline. The context of a specific transaction will enable the Board to assess the
plausibility and seriousness of fhe concems, and té craft an exception accordingly, taking into -
accouﬁt surrounding questions relating to disclosure of the most sensitive strategic informbation,
" SEC concerns, and other as-yet unforeseeablc issucs that will inevitably arise.
A petition for waiver might reveal that the party’s concerns do not require consideration
of downstream transactions: For example, AAM believes that further consolidation may have a
“detrimental effecf upon competitive access and service levels.” AAM at 6. Those concerns
may be met through the Board’s evaluation of competitive effects, service integration, and the
operating plan. It is not at all apparent why. those concerns require the Board to consider
* downstream transactions. IMPACT’s concerns (at 15) about p(;;esiblc foreclosure of “friendly”
cast-end connections for a hcw railroad that might be built into the Powder River Basin likewisc
do not require consideration of downstream transactions. Similaryly,,DOT’s support of repeal of
the current rule rests in part on concerns with impacts on “‘orphan’ railroads, left without
suitable partners, and the effect such a state would have on the shippers that they serve.”” DOT at
36. Whether DOT means that the Board should protéct a competitor rather than competition
(which the Board has correctly declined to do in the past), or should protect ohly “essential

services,” neither requires consideration of downstream transactions.
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The consideration of downstream transactions is too fraught with anticompetitive

potential; too likely to impose regulatory costs that outweigh any regulatory benefits, and too‘. '
little understood, for the Board to crystallize a more lenient policy iﬁto arule. A rulemaking
proceeding will not overcome these inherent difficulties, which thé Board can only hobe to
control through ;:arefully designed orders in specific transactiohs. |

B.  TheLack Of Legal or Practical Justification For The Preposed Expansion Of
Regulation

Each of the parties urging the Board to repéal the present rule ignores a baéic test for such
an expansion of regulation: whether its costs will outweigh its benefits. Each also leaves
unanswcred sorﬁe or all of the most basic questions relating to such an expansion of regulation,
such as: which transact;ons would the Board consider; by what evidence’would the transactions

‘be identified; who would have the burden of coming forward with sucﬁ evidence; what would be
cxamined with regard to those transactions; what would be the effects on the quality of
information in Board proceedings and their manageability; how would the Board discount for the
-greater uncertainty of downstream transactions relative to the pending transaction; wilat legal
consequences for the pending transaction or downstream transactions would result from the
’cxamination of downstrceun transactions, and would those consequences be lawful under Section
11324 (for example, coﬁld the Board condition its approval of the pending transaction based
upon rcasons relating to the downstream transaction, or could the Board announce in the pending

proceeding the conditions that it would impose, based on reasons relating to the pending
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transaction,‘ on any future approval of the downstream transaction); and what should happen if
the downstream transaction is not approved 6r is not consummated.””

Most fundamentally, proponents of répeal fail to explain how the necessary causation
could be established under the expansion of regulation that théy urée. The Board cannot require
merger applicants to preéent evidence on public costs that are not related to behavior of the A
merging carriers any more than it could approve a merger on the basis of public benefits that

have no nexus to their behavior.' It would be illogical to deem adverse effects of a downstream

“DOT states that applicants could be “encouraged to offer an analysis of why their
particular combination offers benefits that would not be generated by a merger of either with a
different partner, or poses fewer risks than another combination.” DOT at 36. CN pointed out in
its opening comments that it would be both unworkable and beyond the Board’s authority to
assume the role of a central planner that determines not only whether a pending transaction is
consistent with the public interest but whether “it is the best transaction from among all possible

. permutations.” CN at 23, DOT itself recognizes that “the Board should not let the quest for the
*perfect’ rail industry structure prevent approval of combinations that provide good, competitive
and innovative service at reasonable rates. It is ultimately the markctpleice, not the STB, that .
should shape the structure of the rail industry.” DOT at 37; see MCI v. FCC, 627 F.2d 322, 340-
42 (D.C. Cir. 1980) (*The best must not become the enemy of the good, as it does when the FCC
delays making any determination while pursuing the perfect tariff). Therc is, in fact, little or no
tension between these approaches. As Dr. Christopher Vellturo described, if, by reason of the
Board’s proven approach to merger review, merging parties have no reasonable prospect of
accruing market power, their choices of merger partners will maximize public as well as private
benetits from among available transactions. CN at 74-75 (Statement of Christopher A. Vellturo).

P'BNSF, which did not advocate but said that it had no “conceptual objection™ to repeal of
the present one-case-at-a-time rule (BNSF.at 13), cautions against any attempts to analyze
“speculative possibilities” (BNSF at 14); similarly, CP states that it would be inappropriatc to
consider “hypothetical future transactions that might never occur.” CP at 7. BNSF suggests that
applicants be required to supplement their application with evidence relating to cumulative
operational or competitive effects from any transaction for which definitive SEC filings are made

- prior to the date on which initial intervenor testimony is due. BNSF at 15, 41. CP would not
impose the burden of coming forward on applicants, but would have the Board consider “issues
raised by interested parties” relating to “responsive transactions that actually materialize during
the course of the first proceeding.” CP at 7. '
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transaction as an effect of an earlier merger, because the Board need not approve the second
merger. The Board’s approval authority breaks the chain of causation.”

C. The Protectionist Goals and Impact Of The Proposed Expansion Of
Regulation ‘

1. The Inherent Bias Against the First Transaction. Any consideration of a downstream
transaction is necessarily biased, to the inherent detriment of the pending transaction_ in the ppblic
interest c;alculus. Those advocating C(;nsidera(ion of a downstream transaction would have the
Board “debit” the pending transaction for adverse effects relating to the downstream transaction,
but would not “credit” the pending transaction for public benefits from the downstream
transaction. Yet, if the costs of the downstream transaction are “effécts” of the pending

trarishction, so atc the benefits of the downstream transaction.

CN believes that the Board cannot lawfully take into account transactions that are not an
“effect” of the pending transaction, and, in any event, should not do so. See CN at 23-24. CN
further belicves that consideration of a downstream transaction should never be automatic; the
burden of coming forward with evidence of cumulative effects should rest with the parties
asserting that an announced downstream transaction is unambiguously contingent on
consummation of a pending transaction and bears materially on whether a pending traysaction is
in the public interest.” CN at 26-27. Accordingly, CN urges the Board simply to widen the class
of persons that may petition for waiver of the current rule, giving the Board an opportunity to
craft an order tailored to the circumstances and the nature of the claim, and with due regard for
the manageability of proceedings and the statutory deadlines.

2Conceivably, an application for a second transaction might be filed during the pendency
of an carlier transaction. CP suggests that, in “appropriate circumstances,” the Board might
consolidate the proceedings on applications filed during the course of the first proceeding. CP at
7-8; see also UP at 5. CSX would have the Board adopt a rule that it will “to the fullest extent
possible consolidate for joint development and consideration any two or more applications for
transcontinental combinations.” CSX at App. H-7; see also DOT at 36 (“mergers proposed
within a reasonable time period of each other should be combined and assessed together™). The
consolidation of already-massive proceedings subject to strict statutory deadlines, and under a
standard that requires the Board to approve any transaction that is consistent with the public
interest, would raise a host of issues, both legal and practical. Consolidation should be left to the
concrete circumstances, if and when they ever arise.
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There is no satisfactory way to overcome this inherent bias against the pending

transaction, because the determination of net public benefits from the downstream transaction
would require completion of an evidentiary procéeding concerning the downstream transaction.
The practiéa] effect is that, in a pending proceeding, the Board would make findings about the
downstream transaction that would work to the detriment of the pending transaction, but those
findings could be ignored in the subsequent proceeding to consider the downstream transaction

" (if indeed an application for the downstream transaction ever is proposed to the Board for
approval). The pending merger might be denied or conditioned on the basis of conclusions about
the downstream merger, bﬁt the parties to the second merger would be free to advocate different
pésitions in the separatc proceeding on their merger, where more realistic and specific evidence
would be presented, and the Board could reach entirely different conclusions, prcgumably on the
basis of this better evidence, or subscquent settlements or other changed circumstances. The
downstrcam transaction ;;cts two bites at the apple, and one of those bites is out of the pending
transaction.

The entirc CSX concept, for example, accords privileged status to the downstream
transaction. According to CSX, the Board should consider the impact of the pending transaction
“on other proposed mergers, and the effect of the various transactions as a whole. The public
intcrest may require the Board td condition its approvals on contingencies with respect to other
proposed transactions.” Id. at 11. In other words, if the pending and the downstream transaction
would interact in such a way as to have adverse effects on the public interest, the pending

transaction must accommodatc the downstream transaction; and the burden of amelioration
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would fall on the pending transaction.?? - Similarly, CP states that the Board might exercise its
reserved jurisdiction with respect to the first transaction in order later to impose conditions on the
ﬁrsf transaction “if adverse cumulative impacts were to arise '@ a result of the second
transaction.” CP at 8 (emphasis added). By ignoring the Board’s ability to deny or coﬁdition its
apiaroval of the second transaction, these tailroads seek a scheme that is inherently biased against
the earlier transaction. |

Timing is part of competition. Those who see an opportunity and are ready to propose
and efficiently implement a pro-competitive merger should be able to gain the compctili;/e
advantages of doing so, in turn accelerating the realization of shipper benefits. This choice of
timing is central to the private initiative that Congress preserved in the Staggers Act. Of course

no such competitive gains can be permanent; a merger causes the competitive struggle to

intensify, as other railroads and other modes compete through price or service innovations;

investments in information technologies, equipment or facilitics; alliances; or other mergers.™

But they should not be denied or discouraged.

*In a separate proposed rule amendment, CSX would have the Board consider the
“impact of potential or reasonable hypothetical combinations or transactions on the consolidation
or consolidations under consideration, and vice versa.” CSX App. at H-7. The “vice versa”
does not change the'bias toward the pending transaction. It is not realistic to believe that the
Board could identify specific effects of a hypothetical transaction on a pending transaction, or 3
that it could or would announce in the pending transaction hypothetical conditions that it would !
impose in the hypothetical transaction. ‘ '

MContrary to the suggestions of railroads opposing the BNSF/CN merger, timing
advantages do not include gaining merger approval under “old” rules. As BNSF and CN have
made clear in their filings with the Board and in the Court of Appeals, the Board’s adjudicatory
processes have evolved in the past and can continue to evolve to reflect current concerns and
issues. Sce Stay Pending Judicial Review at 1; Joint Brief for Petitioners at 3, Joint Reply Brief
for Pctitioners at 15. ' :
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What the proposals of the railroads urging consideration of abstractions and hypotheticals

add up to is a protectionist strategy to disadvantage the Vpending transaction by forcing the
pending transaction to bear all of the burdens associated with the consideration of downstream -
transactions, including not dnly the vastly increased complexity, delay, and uncertainty in the
proceeding itself, but all conditions that may be necessary to offset adverse effects arising from
the interaction or combined effects of the two mergers. Adverse effects on the public interest
that would not ;)ccur but for the hypothetical downstream transaqtion are nonetheless attributed
for conditioning purposcs wholly to the pending transaction. No proponent of such a measure
explains why an adversc interaction between a pending and a putative downstream transaction is
a problem only of the pending transaction and not of the downstream transaction under the public
irltércst standard. Proponents of thésc measures are secking to enlist the Board in a protectionist

strategy that is indefensible,?

CSX proposes (CSX App. B) a rule under which the Board could dismiss an /ixpplication
on the ground that it would not be consistent with the public interest “for the transaction to be
considered or approved” because of “temporary conditions in the industry.” The Board, of
course has no authority to dismiss an application without even considering the public interest
required under § 11324. This proposal also reflects CSX’s mistaken view that the test under §
11324 is not only whether a transaction is in the public interest but whether the proceeding in
which that determination is made is also in the public interest. CSX’s suggestion that the Board
. could deny approval of a transaction because of “temporary conditions” is simply another variant
of its protectionist theme that shippers should be denied the benefits of increased competition
from an efficiency-enhancing merger that is in the public interest because other railroads are
having service problems. Indeed, under this perverse standard, a major railroad could cause the
dismissal of a pending merger application by creating service problems.
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2. The Intractable Evidentiary And Analytic Problems Involved In Consideration
Of Downstreamn Transactions.

Two especially protectionist proposals, of Byzantine complexity, from CSX and UP,
demonstrate the folly of the central planning approach to merger review.

CSX’s Proposal

(CSX’s proposal would make any Commissar proud. In the tradition of 5-Year Plans that
preceded the great collapse, CSX would require applicants to offer eﬁdence relaﬁng to any

“transcontinental” transactions that are “proposed or that are reasonably likely to be proposed in

" response to the transaction.” CSX App. G.** CSX does not identify what the standard for that

dctermination will be, or what in means by “in response to the transaction.”

The idea of requiring applicants to present evidence on “reasonably likely” tr;msactions
that would be “‘in response” to the pending transaction and that would “create or augment”
transcontinental systems is untenable. The CSX proposal is an attempt to burden the BNSF/CN
proceeding; 1}6111 the perspective CSX advocates, there arc at least five conceivable “responsive”
transactions: UP/NS; UP/CP; UP/NS/CP; UP/CSX; Ul’/CSX/CP. A transaction with KCS
woulg “augment” any of these transcontinental transactions, thereby increasing the number to
ten. As WCS states: whose crysta] ball will the Board use?” WCS at 12, How/is an applicantin
tlx;: pending transaction to know which, if any, of these transactions is “reasonably likely” or “in
response”™? - And how could any cvaluatioﬁ of such potential transactions ultimately be

*CSX would define “transcontinental transaction™ as a transaction involving two or more
Class 1 carriers that would “create or augment a system of rail carriers serving both the East and
West coasts of the North American continent.” CSX App. A.
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reconciled, when many of thém invol*= premises that are mutually inconsistent with one

another?”’

There is no conceivable basis for imposing on applicants this burden of tryihg to
determine which downstream transactions might be “reasonably likeiy” as a “response” to the
pending tfansaétion, when it is the potential parties to other possible transactions who know best
what their economic interests and intentions are. Applicants should not have to guess about the‘
intentions of other parties who can speak definitively on their own behalf. It would turn the
Board’s merger control proceedings into a game if the Boafd required applicants or other
participants in a pcndikng proceeding to offer evidence about likely strategic responses to the
pending transaction, when the parties to the supposed strategic response know perfectly well
what their intcnlion§ are. Nor would these parties have any incentives to contest the applicants’
selection; the more transactions that are “reasonably foresecable,” the greater the applicants’

evidentiary burden.”

7For cxample, a UP/NS merger would have effects different from a UP/CSX merger. In
attempting to judge the ultimate downstream effects of a BNSF/CN combination, would the
Board choose between those two competing hypothetical scenarios? Which would it choose?
And if it did not choose, how could it make any principled ultimate judgment about the
- downstream effects of beth hypothetical transactions when they are mutually exclusive?

™Any venture into litigation around the strategic plans of competitors is fraught with risk.
As BNSF points out, access by merging railroads to the strategic plans of their competitors is
something that “might be unlawful ‘and that neither the Board nor the industry should favor.”
BNSF at 14. ~

#In addition, parties and the Board would have to distinguish transactions that are
reasonably likcly as a response to the pending transaction and transactions that are reasonably
likely as a response to market forces apart from the pending transaction. As Dr. Vellturo pointed
out, such “an undertaking would be virtually impossible.” CN at 82 (Vellturo Statement).
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Other major carriers’ insistence that most if not all merger benefits can be achieved by
lesser collaborative ventures would make it even more difficult for an applicant to divine which -

responsive merger transactions were “reasonably foreseeable.” This view that mergers are not

needed to achieve merger-like benefits was expressed repeatedly in the Ex Parte 582 heaﬁhg. As

described by UP’s Dick Davidson, UP is looking at many cooperative ventures that UP believes o

will bring the same results:

In fact, we’re looking at exactly the same kind of benefits that the BN-CN have
announced through joint ventures and by working more closely together. We’re
looking at such things as joint data centers, joint software development, joint
purchasing joint interline service design, sharing of faciiities and common
terminals, joint telecommunication systems, joint car repair, and locomotive
repair, interline service with the CP which has been instituted today and finally,
proving that the lamb can lay down with the lion, we have cut three deals with the
BN Santa Fe for joint dispatching ... and plan our fourth.

" 3/7/00 Tr. 205.

Qther carriers agreed, expressing the view that new e-commerce and other collaborative
initiatives short of merger can bring comparable benefits to shippers. E.g., 3/7/00 Tr. 198
(NS/Goode); CSX Ex !;anc 582 Statement at 8; CP Ex Parte 582 Statement at 5.3 Justlast
month, these carriers announced a new strategic alliance, known as Arzoon, that they claim will

create “a virtual transcontinental raitroad electronically without a full mcrger," in the words of

alliance paniqip‘ant UP. Omaha World-Herald (Ma); 14, 2000); sec May 23, 2000 Press Release

(CEOs of CP and CSX emphasizing the seamless transcontinental service that it is claimed the

alliance will provide, despite the fact that it will not eliminate interchanges.) If proposals such as

PCSX’s suggestion in its Ex Parte 582 statement that “the industry is distracted from
exploring [such collaborative ventures] now” by the BNSF/CN combination proposal (id.) is
belied by the recent announcement of its Arzoon alliance with U{?, CP, and NS.
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'Arzoon do bring the same benefits of merger — as its participants suggest — they would of course

have no need to consider future h‘nergers and there would be no need for the “downstream
transaciion” rule they urge the Board to adopt.

At the same time, however, these carriers have suggested that BNSF/CN would cause
them to “reconsider” their position that future mergers are not needed, (,é_.g., Davidson Ex Parte
582 Statement at 6 (UP); 3/7/00 Tr.175 (CSX/Snow)), even while insisting that they don’t need a
merger to meet the competition BNSF/CN would present. See Davidson Ex Parte 582 Statement
at 1 (“We are confident that v'e can compete against CN/BN, working in cooperation with CP
and other carriers.”) see also id. (UP does not believe it must be as big as any other railroad to
compete); 3/7/00 Tr. 202 (UP/Davidson: “We don’t expect their merger to have a major ... effeci
on their ability to compete. We know that we can compete effectively with Butlington-CN if
th!:y were to put their deal together. . ."); Finally, at lcast one carrier underscotcd that it would
not foreclose the prospect of a future merger judged to be in the best interests of its customers
and shurcho_ldcrs. As stated by CP CEO Bob Ritchie, “the wisdom of thatr transaction will
depend on the needs of our customers and the relative pros and cons of merger versus alternative
means of meeting those needs.”” 3/7/00 Tr. 162.

What could an applicant that must identify “reasonably foresccable, responsive”
transactions, or the Board that must make reasoned findings, make of this state of affairs? CN
believes that alliances can go only so far, and that certain mergers are the only means fully to
realize the great bulk of untapped systetn efficiencies for the benefit of slﬁppers. How can CN
reasonably be asked to divine the intentions of railroads that insist that mergers are not necessary

because other means exist to achieve their benefits, while equivocating that they may
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“reconsider” these views at a future point in time, despite the fact that — in the judgment of UP, a

carrier who would be directly affected by a combined BNSF/CN — a respensive merger is not
needed to meet the competitive challenge of a combined BNSF/CN? Merger applicants cannot
possibly assess other carriers’ intentions in light of these points of view. As one rail CEO
acknowledged at the hearing, we simply “don’t know”.what transactions might result. 3/7/00 Tr.
221:22 (CP/Ritchie).”!

As an adjunct to the burden of divination thqt CSX wants the Board to impose on
applicants, CSX also proposes a rule that would require applicants to submit any studies that they
madevor commissioned and that were created within the 120 days prior to the notice of intent,
relating to “'possible transcontinental combinations, whether involving the applicants or other
carriers.” CSXat App. G. This curious proposal further reveals CSX's single-minded goal of |
embedding protectionist biases againsvt applicants into the Board's rules. If CSX really were
concerned about reasonably likely responses to a pending transaction, the best evidence to
require would obviously be studies commissioned by the possible paﬂicsyto those other
transactions, such as CSX, that were created within a reasonable period prior to the first public \
announcement of the pcndingvtmnsnctrion and, importantly, a reasonable period following it, 1If
the Board were to open its proceedings to consideration of downstream transactions, a rule of this
type would make no sense unlcs;s it required such studies from all major railroad parties to the

pending proceeding.

*'As Mr. Ritchie elaborated, he would not say that BNSF/CN would “automatically force”
i transcontinental merger in the U.S. “[Clombinations could take place and whether those
combinations would eventually lead to an East-West, I'm not sure.” Id. at 221.
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Finally, in a separate proposed rule amendment, CSX would have the Board consider
“potential or reasonable hypothétical éombinations." CSX at App. H-7. This standard, which is
even more extreme than the iterations discussed above, contains a notion — “potential” -».that
apparently ié even broader than “reas/onabl} hypothetical.” Such a rule, by opening the door to
assertions about “poteﬁtial” or “hypothetical” transactions, would magnify all of the difficultics
discussed abpve and in CN’s opening comments relating to the consideration of downstreum
transactions. For all of the same reasons, it is both unworkable and beyond the Board’s
authority.

2. UP’sProposal

\UP’s proposal is even more grandiose than that of CSX. UP offers the Board the ultimate
central planning role: UP asks the Board to require applicants proposing a major transaction to
“evaluate the effects on competition and the public interest of combining all Class I railroads in
the U.S. and Canada into two North American Class I railroads.” UP at 5. As an example, UP
states that applicants would havc:to address whether “a single railroad serving Florida, the
Northeast, Western Canada, and California would be manageable and responsive to its shippers.”
id. Up uckm)wlcdgcs that to analyzc all “possible permutations” would “involve too much
speculation.” Id. Despite its professed aversion to speculation, UP proposes, apparently without
irony, to turn cach control proceeding into a seminar on the abstract (‘]ucstio’n “whether a two-
railroad Nortthmen'can rail system would be in the public interest.” 1d.

The only possible response to the question of whether two North American Class |
railroads would ‘be in the public interest is “it depends.” Based on the supposition that today’s

railroads will not change (which is only remotely plausible), there are at least 8 conceivable
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outcomes in which all Class 1 rzilroads in the U.S. and Canada would have been combined into
two Nobrth American Class I railroads: (1) BNSF/CN/CSX and UP/CP/NS; (2) BNSF/CN/NS and
UP/CP/CSX; (3) UP/CN/NS and BNSF/CP/CSX; (4) UP/CN/CSX and BNSF/CP/NS, each with
and without KCS. Any of these oﬁtcomes would rvequirera number of merger proceedings and
Board approvals.

Under UP’s proposal, the abstract question would be examined repeatedly, in each
procceding.. Thus. ;l‘le Board might conclude in one proceeding that a two-railroad structure is

consistent with the public interest, and, in a subsequent proceeding, that it is not, or vice versa.

UP does not .pecify what the consequences of these determinations would be for the pending

transaction. -UP cannot do so because there is no necessary link between any possible answer to
the abst. act question — yes, no, or maybe — and the dctcnﬁination whether a pending transaction
is consistent with the public interest. The requirement that UP would. impose on applicants
would not depend on any suéh link. Further, the Iiourd could not lawfully approve 0; disapprove
a mcrgcf application on the basis of any answer to the qucstion."Z

Scction 11324(c) states that “the Board shall approve and‘ authorize a transaction under
this scction when it finds the transaction is consistent with the public interest.” What UP invites
the Board to do is to require applicants that otherwise can demonstrate that their particular

transaction is “in the public intcrest,” to demonstrate that, as an abstract proposition, two North

32Gimilarly, EEI states that, because “the Board has found that the ‘final restructuring’ of
the railroad industry would lead to two large railroads, that outcome must be considered in every
major rail consolidation proceeding.” EEI at 2. Besides resting on a finding that the Board has
not made, EEI's suggestion, like UP’s, fails to identify how such consideration could cause the
Board to deny approval of a merger that it otherwise would have approved, or to approve with
conditions a merger that it otherwise would not have imposed, including a merger that is not
between an Eastern and a Westem U.S. railroad. )
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American rail systems would be in the public interest. The answer to the first question does not

depend upon the answer to the second, and to make it dependent would violate Section 11324(c)
and create the possibility of inconsistent results, to the lasting detriment of shippers. See CN at
23-24 & n.10. l |

Further, the question is impossible to answer in the abstract. Thus, DOT, which is
concerned with thé implications of two transcontinental railroads, states: “We cannot pre?lict
whether such an industry structure is per se good or bad for the transportation system and the
country. Much depends on the circumstances of future individual transactions.” DOT at 1.**
This point is amply confirmed by UP’s own example of what applicants would be required to
address: the manageability and shipper-responsiveness of a railroad that operates in Florida, the
Northeast, Western Canada; and California. Obviously there is no abstract answer to that
question; it is a function, among other things, of such transaction-specific matters as management
history and lrack record, organizational structure, prior presence in these mafkets, and
information technologies (which, as UP emphasizes clscwhcre, are rapidly cvolving).

The same is true of any other element of the public interest -- such as operational, safety,

cnvironmental, and competitive issues. The answers depend, for example, upon the

- PDOT candidly recognizes that weighing the impacts of “potential” mergers “against the
benefits of the consolidation at hand” does not “lend itself to verifiable evidence, quantification,
and expert testimony.” DOT at 36. DOT would nonetheless have the STB attempt in each
merger “to focus on the ‘downstream’ effects that consolidation would have, however illusive, on
an already concentrated industry.” DOT at 4. CN respectfully submits that the Board, whose
merger decisions have much to do with whether increasing competition and innovation wili
continue to characterize this industry, cannot be in the business of denying, conditioning, or
approving, mergers on the basis of “illusive” speculations unsupported by verifiable evidence,
quantification, or expert testimony.




characteristics of the parties that ultimately merge to create the two systems; they depend upon
which other mergers preceded the “duopoly” transaction; they depend upon.the geographic areas
and product markets that will be affected by the i)roposed transactions; they depend upon the
extent of intermodal competition in particular regions of North America; and they depend upon
the conditions that might be imposed in order to ameliorate any adverse effects and whether such
" conditions are able effectively to do.so. The analysis that UP wbuld have the applicants perform
depends precisely upon the specifics that UP admits are too speculative to deal with today
because there are “too many possible permutations.” |

D, The Alternative Of An Informational Hearing On Transcontinental Issues

CN belicvés that the Board should deal with the qugstion whether a transcontinental
railroad would be in the public interest when the Board is presented with arproposed merger
involving a Western and Eastern U.S. railroad, and that the Board will then be able to evaluate
that question effectively and accurat;:ly in the context of that proceeding. However, should the
Board belicve that it needs to become better informed in advance about the ramifications of a
two-railroad North American structure, it should initiate the expedited informational proceeding
suggested by CN in its opening comments. As CN stated, the informational pr;)cccding would be
f.'or the puﬁ)osc of “hearing views and enriching the understanding of the “duopoly” question by
the Bourd.and all raiifbads and their constituencies. That inquiry would not likely lead to writing
rules or guidelines. Instead, it would draw into one forum the best information and analyses that

are available in advance of a proposal for a particular East-West transaction.” CN at 203

*Virtually all of the opening comments of parties urging Board to consider a
transcontinental duopoly contain no suggestion as to what, in particular, the Board should
consider. The concerns that were identificd could not be resolved outside the context of a
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On the basis of the informational record, “potential applicants for an East-West

transcontinental transaction would evaluate their options and frame any transaction accordingly. -

If such an application were presented, the Board would evaluate the merits in light of the
knowledge gained (which might include the knowledge that the Board’s longstanding approach
to individual mergers remains the proper approach in the transcontinental context). The Board

could also evaluate its present rule on downstream effects at the conclusion of the informational

proceeding.” Id. at 20-21.

. MAINTAINING SAFE OPERATIONS

Relatively few commenters addressed this subject. Nearly all of those that did essentially
concurred with the Board’s view that there is no need for the Board to propose a rule in this
procecding on this subject. The Board should instead continue its present practice of requiring
safety intcgration plans in conjunction with FRA, subject to such rules as the Board and/or FRA
may adopt in the pending rulemaking on this specific subject. Ex Parte No. 574. The principal
cxception is the RLD/AFL-CIO, joined by several other labor organizations, which proposed
several changes to the rules bcyoﬁd those suggested in Ex Parte No. 574.

One RLD f)mposnl is 1o add “unsafe operations” in the listing of potential harms from a
consolidation that would ill-serve the public. This scems unnecessary but otherwise appears

unobj cetionable.

specific proposal for a merger between an Eastern and Western U.S. raitroad. In an
informational hearing, however, the Board could explore, to the extent it is possible to do so in
the abstract, such matters as CMA’s concem that transcontinental mergers will close gateways
and therefore reduce shipper routing options (CMA at 9); and the suggestion of OxyChem’s
witness, which OxyChem is not itself prepared to adopt, that fear of driving the other railroad
from the market might cause two railroads to compete less vigorously than if there were more
railroads (OxyChem at 10-11).
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A second RLD proposal is to reciuire the Board to scrutinize the condition of the
applicants’ tracks, structures, and other physical assets, including locomotives and rolling stock,
and to assess their financial means to undertake expenditures needed to maintain safe operations.
Depending on what kind of scrutiny is intended, part of this néw rul’e would seem to trench upon
the prpvince of FRA, and seems better addressed as part of ihe STB/FRA rulemaking. Howevér,
CN supports thé Board’s assessment of the financial wherewithal of the combining carriers to
undertake all the expenditures that may be required by their application, including the ability to
respond to service problems. See CN at 14,

A third RLD proposal is to require disclosure of cfoss-f)order work transfer intentions.
However, existing rules already require disclosure of labor impacts in the U.S., and there has
been no showing of any need for a rule requiring further disclosure. Indeed, the reference to how
this issuc was handled in CN/IC (RLD at 36 n.8) confirms the léck of any need for a rule.

A fourth RLD proposal, also relating to cross-border transactions, would require the
application to address the effects of the transaction on application of U.S. safety laws and
regulations to the applicants’ operations. No showing has been made for any such new
requirement. For years there have been U.S. rail carriers that have operated as part of and under

. the control of Canadian railways. Yet, no concrete problem has been identified. Moreover, in
CN/IC applicants agreed that they would not transfer dvispatching of operations on the 1C lines to
Canada without prior consultation with FRA. CN/IC hccision No.’ 37 at 45.

The Board’s authority contrasts with the apparent situation in the airline and trucking

industries cited by RLD, as tc which Congress has specifically provided that tﬁe Board (as to

foreign motor carriers) or other regulatory authority in DOT (as to foreign air carriers) have
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regulatory authority. - The Board’s charter, enacted in 1995 when the role of Canadian railroads
conceming U.S. railroads was well known, did not specifically address this issue. In any event,
at bottom RLD seems concerned with whether a foreign rail carrier that acquires a U.S. rail
carrier “and operate[s] ir: this country” must do so “on compliance with applicable us.
regulations . . ..” CN is unaware of any contention to the contrary. The proposed rule, however,
is drawn, perhaps inadvertently, to require the applicants to address the applicatibn of U.S. laws
and regulations to its operations cutside theco(untry, an exercise for which no need has been
‘shown. |

1IV. PROMOTING AND ENHANCING COMPETITION

In its initial comments in this proceeding, CN identified two areas where it noted that the

Board could, in the context of approving future mergers, take additional steps to ensure robust
competition between railroads, Specifically, CN indicated that it would not oppose a Board
policy to apply the bottleneck rate “contract exception” to post-merger situations where the
exception would have been applicable prior to the consolidation. CN at 31. In addition, CN
recommended .Ihat the Board “should be required to propose some form of commitment to the.
maintenance of open gateways.” Id. at 34. Having reviewed the comments of other interested
partics, CN is conﬁnncd in its belicf that both subjects warrant further Board considcration as it
moves forward with its re-examination of its merger policies and regulations. At the same time,
however, and as a variety of commenters seem to acknowledge, the Board should not use this
proceeding to address mandated “open access,” terminal access, “bottleneck” rates, and similar

industry-wide issues that ought to be considered, if at all, under a separate, generic proceeding.

A. “Enhancing” Competition
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Many commenters have used this proceeding as a platform to discuss whether re-

regulation would be appropriate for the railroad industry in general. These comments urge the
Board to adopt some or all of the menu of “acc.:ess;' and bottleneck yatc-regulation proposals that
have been debated before the ICC, the Board, and in Congress for years, and to overturn in whole
or in part the Board’s Bottleneck and Midtec decisions, and Part 1144 of the Board’s rules. .
CMA, for example, presents testimony that attempts to challenge some of the fundamental
economic tcnéts that _have guided the Board in many of these matters, and advocates outcomes
generally believed to carry grave risks for the economic well-being of the industry. These risks
would not be limited to major railroads. As WCS observes: “the STB appears to bq considering
a wholesale change in its approach to analyzing rail mergers that will alter the fundamental
.economics of the industry. ‘Moving from a standard of preserving competition to enhancing
competition will have major impact on how the ﬁnancial markets view investment in the industry
... [and] cou | have an inadvertent but devastating effect on regionals and short lines ... WCS
Jat 11-12.
In shert, these are industry-wide issucs; CN is ready to join.in the debate, but this
proceeding -- designed to consider merger rule.;‘ -- is not the forum for that debate.* lndeed,
while a number of commenters urge the Board to condition its appreval of future mergers so as to

“cnhance” competition, several of these same commenters recognize that what they are really

»DOT urges the Board to “reject options covering issues that would address wider, non- -
merger related matters.” DOT at 3. For example, DOT states that “[blottleneck access is a broad .
industry issue that ideally should be resolved in a rulemaking or by statute, after full debate about
the implications for rail costs, rates and service.” Id. at 16.
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seeking is Board action on a much broader, industry-wide level, and that these issues transcend
the bounds of this proceeding.’®

Rail shippérs also recognize that imposing competition “enhancements” as conditions to
future rail mergers would benefit only those who happen to be served by the merging carriers.
As NITL notes, “if the Board applies pro-competitive conditions only to mérging carriers, then
shippers not served by those merging carriers are at a competitive disadvantage.” NITL at 12.
OG&E nofes that any policy objective designed to “enhance” competition “cannot be realized\if
pro-competitive regulations are adopted for limited application to a merger consolidation. The
result would be an unbalanced rail industr}".” OG&E at 3.7

The comﬁ)cntcrs ur‘ging the Board to impose merger conditions that would “enhance”
competition fail to deal adequately or at all with the basic legal objection to such condi(ions. As
CN pointed out in its opening cdmmcnts, the Board must approve a merger that is consistent with
the public interest, and a nicrgcr that “creates no bottlenecks and that is otherwise consistent with
the public i'mcrt;st does not become inconsistent with the public inierest in the absence of

access.” CNat 31-32,

*Sce, e.g., ARC at 5; CURE at 5 (*The major railroad industry has contracted to the point
that a simplc change in STB’s merger policy that will correct the problem in future mergers is, in
itself, inadequate to promote the development of adequate competition in the current national rail
system.”); DOT at 12; Du Pont at 8; EWLC at 6; NITL at 12 (“It is important for the Bourd to
realize that, if it is going to ‘affirmatively enhance,” and just not preserve, competition . . . it
should act more broadly than simply in its narrowly-defined ‘merger rules’. . . the Board needs to
act both within and outside of its ‘merger rules’ to provide for a truly competitive rail
marketplace.”); OG&E at 3-4; TF1 at 6; TIA at 6,; and WE at 7-10.

YOG&E also points out that “competition-enhancing” rules designed to cover only
mergers “may provide a disincentive for railroads to merge at all.” Id.
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While many parties have recognized in their respective comments that the sort of

-competition “enhancements” they would like to see the Board create are better addressed in a LS

different proceeding, some would like to see the Board use its conditioﬁ-’setting auiilority to free
other railroads from what ‘they regard as disadvantageous contractual or Board-imposed
limitations on such carriers’ abi]i.ty tb increase market share. Whether such limitations are so-
called “paper” or “steel barriers” (which are discussed elscwheré in CN’s Reply), or exist as
restrictions contained in settlement agreements arrived at as a ;:onsequencc of prior
(ransactions,s" each éntity seeking relief in subsequent merger proceedings should be required to
show that the relicf they now seck from such restrictions is directly rcluted to the merger
currently be‘forc the Board. Otherwise, carriers promoting such a new Board policy will
opportunistically sec each future merger proc:eding as an opportunity to improve their business
opportunities on grounds unrelated to any effects of the pending merger. -
- B. Open Gateways

CN agrees with the many commenters that have asked the Board to revisit the issue of
open gateways dlnring the course of any future railroad merger proceedings. As CN stated in its
initial comments, the Board should assess a merger’s potential impact upon established

gateways: Toward this policy objective, CN proposes that merging carriers should submit to the

3K CS in particular proposes a rule whereby all conditions from previous merger
proceedings involving either of the current applicants would be subject to reopening if they
contain any kind of commodity, operating, or geographic limitation. See KCS at 24-25. Sucha
rule would, for example, apply to the restrictions contained in the trackage rights granted to Tex-
Mex in the UP/SP merger, which trackage rights benefit KCS directly. KCS would have the
Board remove all such limitations unless there are “substantial public interest reasons” to
continue them. - 1t is unclear what, if anything, such a proposal has to do with the Board's
assessment of the competitive impacts, if any, of future railroad mergers.
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Board a proposal to protect shipper options through important gateways, and that the Board
should evaluate each such proposal in light of the transaction’s potcntial impact upon shipper
routes.

.

As the Board is aware, CN has commiitted in connection with its BNSF proposal to

maintain open gateways. While CN urges the Board to offer shippers added protection with
respect to service through important gateways, the Board should avoid resurrecting some
variation of the long-discredited and inefficient “DT&I” conditions. See CN at 34. The case-by-
case approach CN recorh_mends will give the Board the ability, where necessary, to address
service to or from an important interline gateway without unduly obstructing the railroad
industry’s efforts to develop more cfﬂéicnt service and route 6ptions.” Further, each merger-
related guarantee can be evaluated to sce whether or not it provides a suitable mechanism for
quickly resolving disputes over post-merger gateway service.”

UP propeses a different approach to the maintenance of gateways, under which any
cexclusively served shipper at an origin or destination facility (oihcr ;han an automotive,

intermodal, or transload facility) could require a merger applicant to establish a rate from the

YA case-by-case analysis of “open gateway™ protections not only protects against the
incfticient handling of traffic, but also allows for a more careful tailoring of relicf that yields
balance. As DOT warns: “Conditioning a merger to require open gateways may unduly penalize
the merging carriers if other, competing carriers serving the gateway are not required to meet the
same standard.” DOT at 13. o

““The Board has recent experience administering similar gateway commitments in
connection with thé CN/IC merger. In that proceeding, the Board conditioned the merger upon
CN/IC’s commitment not to foreclose CP-served grain shipper access to the former IC system via
the traditional Chicago interchange. The Board elected to review this condition, and CN’s
commitment not to close the CP/Soo-CN gateway at Chicago, during the course of the Board’s
5‘. - oversight of the CN/IC merger. See CN/IC, Decision No, 37 at 37, 56.
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facility to the predominant pré-merger gateway if no applicant had a single-line route between the
origin and destination. See UP at 12-13. Unlike the change to the Board’s “contract exception”
discussed by CN in its opening comments (CN at 31), UP’s proposed rule would apply even if
the merger would not deprive thc shipper of any opportunity to secure a separate bottleneck rate.

This is a proposal that should be considered along with other similar proposalé ina
separate, industry-wide proceeding, and CN /does not attempt to evaluate it here. It is evident,
however, that there would be no reasonable basis for limiting the application of this rule to ﬁltllre
mergers. If the Board were to apply this rule only in the context of mergers, it would need to
reopen all prior mergers and apply the rule to them as well. Any other approach would further
the protectionist aims of UP, which, having acquired five railroads by merger since the Staggers
Act,* now urges the Board to apply to future merger applicants the kind of regulation that UP
~has strenuously resisted in the past.
V. SHORTLINE AND REGIONAL RAILROAD ISSUES

As the Board observed in the ANPR -- and as several of the commenters appear to
confirm -- many of the issues relating to short line and regional railroads in actually are, in the
context of merger proceedings, offshoots of broader issucs relating to service and competition
generally.”? Thesc broudér, industry-wide issues are presented comprchensively in the ASLRRA

LINTY

comments, and include “paper barriers,” “steel barriers,” and alleged discrimination with respect

to car supply and rates. Of course, certain provisions in individual line sale and lease agreements

“'MP, WP, MKT, CNW, and SP.

“*The Board essentially so noted in CSX/NS, Decision No. 89 at 57 n.86, and in CN/IC,
Decision No. 37 at 38.
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‘between Class I railroads and smaller carriers may,‘upo'n proper showing, be revisited vwhere a
proposed Class [ merger might oiherwise result in loss of competition or essential service. As
DOT remarks, however, “[T}he Department is concerned about the permanent removal of ‘paper E
barriers; as a condition of avClass I consolidation, unless removal is required to resolve a
competitive problem resulting from a merger or as a remedy for service-related issues. DOT at
21.%

CN notes that new Boarci policies with respect to safeguarding rail service and preserving
gateways (as discussed iﬁ Sections I and I'V-B, respeciively of CN’S Reply) will dircctly benefit
short line and regional carriers, by benefitting the customers that short lines and regionals would
serve in partnership with merging Class I railroads. With appropriate measures in place to
sdfeguard post-merger service (both through a service integration plan and potentially also
service guarantees to transportation purchasers), there is no need for any further requirement that
merging carriers must separately indemnify short line railroads for any possible merger-related
service disruptions. Furthermore, should the Board adopt the open gateway p()]icy that CN has
E generally outlined in Section 1V-B, this, too, would be of benefit to any sf\ippc;' using the
merging carriers’ routes to or from important gateways, without regard to whether the traffic
originated or will tcnninzitc ona smal‘lcr railroad.

As it mentionced in its initial comments, AAR’s and ASLRRA's cfforts toward resolving

intra-industry issucs ar¢ still progressing through a private dialogue, and it is possible that future

“DOT also states that short line and regional railroad concerns over such issues as
alleged discrimination by Class I railroads with respect to pricing and car supply do not appear to
have anything to do with railroad mergers or merger policy (except to the extent that car supply:
may be an issue in merger implementation generally). Id. at 22. '
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revision to the Railroad Industry Agreement will result from continued negotiation. See CN at

35. CN urges the Board not to supersede by regulation Such private negotiations between the
representativé associations that may facilitate an understanding of: how the railroad industry asa
whole can best accommodate the interests of both largé and small carriers in the event of future
Class I mergers.
VI. EMPLOYEE ISSUES

~ In its Initial Comments, DOT observed that the commitment, dedication and ability of {a
merged carrier’s] workforce (employees and managers) to function together as a team will
ultimately determine the quality of service provided to the customer.” DOT at 23. CN agrees
that ghc public benefits of rail merger transactions are most readily obtained when voluntary
agrecments, satisfactory to both the carrier and its workers, are reached with the representatives
of éach of the affected employee groups. Consisteﬁt with this principle, the Board should refrain
from actions that would limit the flexibility of the parties in reaching mutually agreeable
solution#. Spcciﬁcnlly, CN urges the Board not to adopt across-the-board proposals either to
change the content of existing tabor protective conditions or to rcquiré that ncgotiations be
completed before consummation of a transaction.

The existing labor protective conditions generally provide an appropriate and generous

floor of p?otcction for adversely affected workers. Any proposals to change those protections
must be considered in light of the circumstances of a specific transaction and the interests of each

affected employee group. Changes that may be acceptable to one employee group (for example,

“This section addresses proposals made by several rail labor organizations (both
individually and collectively under the umbrella of the RLD, as well as by the DOT.
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the recent agreement between the National Carriers’ Conference Committee and the United
Transportation Union) may not address the concerns of other crafis. See TCU at 4.

For the Board to mandate different or enhanced levels of labor protection in specific
respects would deprive the parties of the flexibility needed to address the impaét ofa parﬁcular
transaction on each employee group. Moreover, adopting the various proposals as regulatory
requirements would reduce the incentive for parties to reach voluntary agreements through the
give-and-take of negotiations. LikewiSe, by creating an aniﬁcial deadline for fhe completion of
negotiations, the Boar;l could precipitate unnecessary disputes or compel parties to reach their
“final” positions prematurely. The parties already have every eopnomic incentive to reap the
benefits of an innpiemcntﬁ:g agreement, once the parties are ready to come to terms.

CN recognizes that legitimate concems are raised by the proposals gdvanccd in responsc
to the Board’s request for comments on employee issues. CN is committed to addressing those
conccfns in ncgotiations. Howcvcr,v CN firmly belicves that adoption of the proposals as
regulations would be contrary to the public interest favoring the negotiation of voluntary
implementing agreements.,

VIH. “THREE-TO-TWO” ISSUES

Inits ANPR,* the STB described its method of evaluating potential "three-to-two'
effects" as a "casc-by-case examination imsed on the individual circumstances of each case."
ANPR at 9. That-approach, as CN described in its opening comments, “looks at both actual

experience and reasonced prediction” based upon economic fogic (CN at 37), and has been

““Major Rail Consolidation Procedures, Ex Parte No. 582 (Sub-No.1), Slip op. (STB
served March 31, 2000). , :
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confirmed in the courts. See Union Pac. Corp. — Control -- Southern Pac. Rail Corp., Finance

Docket No. 32760, Decision No. 44, 1996 WL 467636, slip. op. at 116-21, 267-73 (STB Aug,.
12, 1996) ("UPR/SP™) (éxamining empirical and economic evidence and finding that, in fact and in
theory, railroads have incentives to compete with one another in two-raifroad markets, and do
compete effectively), petition for review denied éub nom. Western Coal T La' ffic League v. STB,

169 F.3d 775 (D.C. Cir. 1999); Burlington N., Inc. — Control — Santa Fe Pac. Corp., Finance‘
Docket No. 32549, Decision No. 38, 1995 WL 528184 (ICC Aug. 16, 1995) (same), petition for

review denied sub nom. Western Resources, Inc. v. STB, 109 F.3d 782 (D.C. Cir. 1997); CN at

37-40. Many comments filed in this ANPR, including CN's and those of the other major Class I
railroads, affirmatively supﬁoﬁ the Board's e);isting approach to three-to-two issues or, at a
minimum, sce no reason for changing it.*¢

A number of commenters, however, assert that the Board has adopted a “presumption”
that reductions frqm three-to-two railroads do not diminish competition; these and éther
éommcnlcrs urgc the Board to make no presumption, or to adopt a reverse presumption or a rule
that thice-to-two situations will generally be treated in the same way that the Board trcals’two-to-

one situations.*” Some urge the Board to apply the FTC/DOJ Merger Guidelines," apparently

*See, c.g., Comments of BNSF (no change); CP (no changc); NS (no change); CSX (no
change); WCS (no change); DOT (no change); WCTL et al. (no change).

“Sce, e.g., AAM (climinate case-by-case approach and establish no presumption in favor
of mergers reducing carriers from three-to-two); EEI at 3-4 ("it cannot be presumed that" a
reduction from three to two carriers "would not cause a reduction in competition" so STB should
"consider the loss of competition from three carriers to two to justify a remedy for the shipper");
CMA & APC at 22 (Board should treat situations where there are three or more carriers serving a
point but only two effectively serving a particular route as two-to-one situations); NGFA at 13-14
(three-to-two situations should be recognized in merger rules as "potentially harmful reductions
in competition"). Indeed, KCS’s proposed rule (KCS at 12) would have the Board preserve the
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unaware that the factors that the Board has identified that militate against the likelihood of tacit
collusion in two-railroad markets are the factors identified in the Merger Guidelines. See CN at
39 & n.20.

Contrary to the viéws of some of the commenters, t_hc Board’s approach to three-to-two
issues examines all relevant factors raised by a party, on a case-by-case basis. As CN stated, this
approach “has proven accurate, and it is flexible enough to take account of any factors that bear
én the likelihood of a reduction in competition from a three-to-two change. There simply is no

reason to change it.”” Id. at 39-40.

The commenters have not given the Board any reason to change its case-by-case
approach, and the Board does not need a rule to continue that approach. The parties urging
different upprqachcs do not offer a single item of new evidence to s\ipport their assertions the:
the Board somehow has gotten it wrong. Instead, to the extent commenters offer any evidence at

all, it is evidence that the Board has previously considered and found insufficient in past merger

number of carriers, whatever the number, e.g., four or five. The burden would be on applicants
to demonstrate a “substantial public interest justification” for any reduction in the number of
carricrs; apparently, it would not be sufficient to demonstrate that there would be no reduction in
competition. KCS’s “justification” for this rule is that, without it, “the rail industry will
inevitably merge itself down to two railroads™; that structure would not be in the public interest;
and cfficiencies can be achieved without mergers. KCS at 13-14. KCS’s “justification” is
obviously misconceived. The Board’s approach to three-to-two situations is not going to
determine the final outcome of the U.S. rail industry, nor could the Board defensibly adopt a new
approach to such situations on the assumption that detetrence of further mergers would not harm
the public interest because all efficiencies can be gained without mergers.

. *3ee, e.g., IMPACT at 5 (advocates assessment of proposed mergers in light of DOJ/FTC
merger guidelines); WCTA at 7 (STB should apply DOYFTC merger guidelines).
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proceed_ihgs.“" The Board should reject attempts by parties to gain through rulemaking what they
were unable to persuade the Board to do on a fully developed litigation record.
VIII. MERGER-RELATED PUBLIC INTEREST BENEF[TS

The comménts on this topic involve distinct issues: first, whether merger benefits and
efficiencies can be achieved by‘some other means, and whether those other means would entail
fewer risks of public costs (CN will refer to this issue as “transaction-relatedness”), and, second,
whether projections of merger benefits are reliable, apart from whether they are achievable by
some other means. The first of these involves comparisons bgtwcen merger and contract as
means of achieving benefits and cfficiencies; the second involves the nature of projections in
merger applications. ‘

A. Merger vs. Contract

In initiating this rulémaking procccding, the Board asked whether “mérgcr applicants
[should] be required to show that any claimed synergies or other public interest benetits could
not be achieved short of merger, through marketing alliances or cooperative opcmting practices.”
ANPR at 9. Voluntary coordinations and alliances arc hardly a new dévelopmcnt in the rail
indu:;ﬁy. and they are widespread today. In the right circumstances, these arrangements can be
valuable in achieving relatively limited and specific goals, for at least so long as the participating

railroads continuge to consider them to be in their cconomic self-interest in light of their own

®For example, KCS tells the Board that it was wrong on an asserted three-to-two issuc in
UP/SP, which KCS litigated and lost in that proceeding. See KCS at 8-11. KCS now includes
with its comments a verified statement by Dr. Curtis Grimm, who had testified unsuccessfully on
behalfof KCS on the same issue in UP/SP. Dr. Grimm, in his latest statement, cites the same
articles that the Board reviewed in UP/SP and found insufficient as a basis for imposing three-to-
two conditions, an assessment with which DOT agreed. Compare KCS, Verified Statement of
Curtis Grimm at 10-13 with UP/SP, Decision No. 44, slip op. at 119-20, 267-71.
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evolving opportunities and priorities. However, if voluntary éoordinatipns could be used to

realize the level and scope of efficiencies realized for mergers, and on a sustained basié, such
arrangements would long ago have eliminated the motivation for rail mergers.

In its initial comments, CN explained some of the mﬁny reaéons why alliances or other
contractual relationships between i:;dependently managed railroads, while effective to a point,
cannot bring about the efficiencies and service benefits that mergers can bring, and why ihese
fundamentals are not changed by the supposed new developments cited by sudden railroad
converts to the view that mergers are unnecessary. See CN at 41-45. CN noted that, under the
Board’s longétanding approach, “partics opposing a merger are free to offer evidence to draw
into question the trgnsaction-rclatedness of various public benefits. The Board evaluates such ’
cvidence while avoiding close second-guessing of business judgments, management initiatives,
and sharcholder votes.” CN at 40.

N

The comments reveal that virtually no shippers are urging the Board to change its

‘ approach to determining the transaction-relatedness of anticipated public benefits.*® It is the

competitors of CN and BNSF that urge a change. Thus, UP would have the Board treat as public
benetits only those that are “incremental” to those that could be “practicably achieved” by other
means. UP at 18, NS suggests a “sort of ‘lcast restrictive alternatives® standard providing that a

claimed benefit will justify approval of a major rail combination only if the benefit cannot be

By CN’s review, only GPTC asserts on behalf of shippers that applicants should be
required to prove that “less competitively restrictive alternatives to merger that would achieve the
same efficiencies and benefits are not available except by merger.” GPTC at S. Whether or not
this proposal would represent a change in current practice, GPTC’s real position is that “the
Board should not even consider efficiency in rail merger analysis.” 1d. The only other
commenters other than the Class I competitors of CN and BNSF supporting some form of a
“merger-relatedness” requirement for future applications are ASLRRA and the PANY/NJ.
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achieved by other means posing less risk to the public interest.” NS ét 16. CP “generally
endorses an approach under which the STB would ‘raisc the evidentiary bar’ relating to the
evaluation of public bené‘ﬁts." CP at 18. KCS asserts, relying in part on testimony that the
Board explicitly found to “lack credibility” and refected in UP/SP (Decision No. 44, slip op. at
110-12), that if its various proposals chill further mergers, that result would be no great loss
 because “alternative means exist fo; obtaining these efficiencies.” KCS at 18; see also id. at i9- v
20
At the same time, the railroad comments do not present a uniform picture. NS, for

ckamplc, “does not agree with those who have suggested that there are no significant operating

efficiencies, scrvice improvements or other public benefits to be gained from further ‘n‘tajor rail

consolidations.” NS at 11. NS’s own sqpporting witness offers a succinct assessment of

alliances: “.‘Aﬂianccs are hard to create and manage and casily come undone.” NS Comments,

McClellan V.S. at 4. Mf. McClellan’s observations have particular pertinence to the Board’s o

view of the “key problem” faced by railroads — how to improve profitability through enhancing

wwaﬂwmmmnmwmmmﬂmhdmmmmyommmdmﬂmmMmeﬁANNU“&

Mr. McClellan states that if “large investments are required, alliances are unlikely to provide the

sccurity necded to justify such investments.” McClellan V.S. at 8. CN outlined in its opening

comments why that is so. ‘

Similarly, CP, despite asking ‘thc Board to “raisc the bar,” is careful tc state that the Board
“should not adopt a ruie under which such benefits would be disregarded . . . unless the
applicanis prove that those benefits could not be achievod by any means short of merger.” CP at

19. To the contrary, CP agrees that railroads “(like other businesses) should have the freedom to
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make the strategic determination whether to pursue such. beneﬁts i.e., new cfﬁcxenc:es and
improved service offenngs via formal merger or by partnenng w:th unaffiliated carriers.” Id
lndeed, no party in this proceeding {except pe’rhaps KCS) has asserted that further
railroad mergers would yield no benefits beyond thgsg; 1at be obtained from alliances. If the
Board applies its rules in such a way that, as a practithjm ilroads are left to try to achieye' -
service and efficiency benefits only through a'lliahcesr-:it is clear that railroads will consiétently
fall short of the full range and extent of beneﬁts that ml gh ise be extended to the pubiié.
What all of this adds up to is anythmg but a clcar fo for testing ﬁerger—rela’tedness’. E
And for good reason; there is no such fomulg. The Bo‘a‘r rules already prZJvide that the Board
“will consider whether the benefits c]anmedby e applican »
than the proposed conselidation that would rmlt iﬁ?l S arm to the; public.” 49 C.F.R.
§ 1180.1(c).”" The Board should continue to e:ihminegeﬂv‘idén‘ challengo;s the merger-
relatedness of benefits, while avoiding tlhe potentlal inher type of imé;uiry for imposing

fruitless evidentiary burdens in which oppOnénts con nts are expected to rebut .

every imaginable alternative, inviting “opponuﬁivsm:\\byvc‘c}mpée'ti and other third parties

$"The Board’s rule properly reoogmzes U

ﬁcdo;gmdelmes pdf> S




seeking to delay or dampen the procompetitive impacts of a business combination.” CN at 45

(quoting Vellturo Statement a: 21).

These matters do not require a ncw rule; they are matters of sound application of the
Board’s present rule, in the context of particular proceedings, to undertake reasonable
examination of the merger-relatedness of public benefits while avoiding second-guessing of |
reasonable business judgments. In examining these issues, the Board should remain mindful of
the fact, as Dr. Vellturo pointed out in his statement accompanying CN’s opening comments, that
if some means other than merger “were a more efficient mechanism by which the parties could
achieve additional cost savingé or service/output enhancements than the proposed merger, then
those alternatives would have been chosen by the parties as the more financially responsible use
of their firms’ scarce resources.” CN at 41 (quoting Vellturo Stalemént at 22);

Although the railroads that would have the Board institute 4 new “merger-rela.caness”
standard generally point to certain new business and technological advances that they believe
may bring about “virtual” railroads without merger,” the Board should be wary of such claims.
There is a large difference between announcing an alliance or other cooperative agreement and
actually implementing and sustaining the arrangement to the mutual and continuing satisfaction
of both parties. As CN described in its opening comments, many of the factors that limit
alliances are specific to railroads. It may be useful, howevef, to consider briefly the fact that
alliances have been utilized in another sector of the transportation industry -- airlines, The

experience in that industry has been that such alliances have proven to hold much promise in the

%2gee Grace Shim, U _ﬂﬂwﬂﬁsw&mgm Omaha World-Herald,
May 14, 2000 (quoting Dick Davidson, C.E.O. of UP), available in’ WESTLAW wSearch
ALLNEWS/[NDYVIDUAL PUBLICATIONS.
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beginning, less substance in the carry-through, and appear as often as not to end without the

hoped-for public benefits ever being achieved, or, benefits are achieved but not sustained as new
opportunities present themselves to the alliance partners and their perceptions of economic self-
interest change. As recently as last month, in an insert entitled “Special Report: Air Cargo
Update,” the Journal of Commerce reported:

The abrupt end to the much-ballyhooed Northwest-KI.M-Alitalia alliance begs the

perennial question of whether airline alliances work and at what cost. While

Northwest Au..nes and KLM, the longest-standing aisline alliance, continue to

work together and after nearly 10 years are coordinating cargo activities, the
reality is that far more alliances fail than survive.

Kristin S. Krause, Keeping Tabs on Alliances, in Special Report: AIR CARGO UPDATE,
Journal of Commerce, May 8, 2000, available in 2000 WL 4188213 (emphasis added).

Like the railroads, airlines, too, can and do make significant use of new business and
technological advances. Such new information-era advances, however, have not heralded a new
era in the airline industry. As one airline executive is reported to hgvc reflected, airline
“alliances are more of a quick fix . . . mergers and acquisitions are more beneficial in the long
term.” Industry Split on Viability of Alliances, World Airline News, Mar. 24, 2000, available in
2000 WL 8230017. In language that echoes NS’s James W. McClellan’s words:in this
proceeding, a recent account of the demise of the Delté Air Lines - Singapore Aiﬁines -Sair
Group alliance stated: |

Each [member of the alliance] held modest stakes in each other to cement their
alliance in the 1990s. . .

It fell apart anyway. . .

“It has to be a majority stake or a stake where you can have sxgmﬁcant influence,”
[Commerzbank airline analyst, Chris Tasry] said.
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So most airlines stick to their alliance only because of the continuing business
case for being in it. If that business case deteriorates, they leave.

Bradley Perrett, Airline Alliance Collapse Proves ‘fhat Nothing Lasts Forever, Birmingham Post,
May 6, 2000, available in 2000 WL 20181236

In many cases in both industries, alliances can and do achieve many of their objectives,
and for a sustained period. But, as with airlines, alliances in the railroad industry will always
have inherent limitations and instabilities. The notion th#t they have somehow become a
complete substitute for mergers cannot reasonably shape the Board’s examination of transactipn-
relatedness.

B. Second-Guessing Applicants’ Projected Public Benefits

Various commenters claim that, in past mergers, the Board’s findings reflected
unrealistically high estimates of projected public benefits. These commenters urge the Board to
be more “skeptical” about such projections,” or to treat them as promises or guarantees.™

CN believes that the Board should and does take a rigorous approach to the evaluation of
public benefits, as with any other item of evidence offered by applicants or opponents of a
merger. CN’s experience with past merger proceedings is that the Board already engages in a

thorough examination of the public benefits that may result from each particular consolidation,

>See, e.8., AFBF at [unnurﬁbcred] 3; NGFA at 15; NITL at 9; OG&E at 5.

HSee, e.g., IMC at 7 (“IMC is strongly of the view that merger applicants should be held
to their promise of improved rail service. Post-merger monitoring of rail service should be
conducted.”); ORDC at 3; PP&L at 14-i5 (“The Board also should position itself to order
remedial action by the merged railroad to enhance benefits or mitigate harm to competition
whenever actual benefits, or measures to mitigate harms, fall short of meeting their goals.”); and
SPI at 12 (“carriers which have been granted merger approval publicly account for their progress
in achieving the benefits projected”).
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and it is not accurate to suggest that the Board merely embraces whatever public benetits have
been set forth in past merger applications. The Board's processes, which include sworn
testimony and the opportunity for discovery, including depositions, are designed to facilitate such
an approach and allow parties to become fully informed about the basis for opposing positions,
and to test them. In future proceedings, participating parties will have the benetit of the
cvidence and insights that have been developed during the course of the post-merger oversight
proceedings, many of which are still ongoing, that the Board has required for recent mergers, and
which generate substantial information covering the pesformance of the merged railroad.

It would be unrealistic, however, to expect the Board’s merger review processes to tumn
projections of public benefits into something they are not: precise predictions. Merger
applicants” evidence of public benefits, as with evidence relating to market impacts, are good-
faith, forward-looking estimates of efficiencies and shipper benefits that ultimately will reflect
numectrous factors not within the control of any merging railroad, including trade patterns,
competition from many guarters, and changing technologics.™ Sce 49 C.F.R. §§ 11RO.6(a)(2),
[iR0 7.

Morcover, the comments that urge greater “shepticism®™ make general assertions that past
merger projections were overstated., but do not assert, or otfer evidence, that past mergers have
failed to realized any benefits, or realized only trivial benefits, or that, if there were perfect

knowledge at the time of the merger, the merger would have not been found consistent with the

*As NS points out: “Estimates of merger-related benefits necessarily involve predictions
about the future effects of an often complex transaction that, by definition, has yet to be
implemented.” NS at 13.
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public interest.*® Projected public benefits are typically in the range of hundreds of millions of

dollars, and any such claim would itself warrant the utmost skepticism. Certainly in the
aggregate, rail industry performance during the 5--=: . -:€ consolidation has been strongly pro-
competitive, as indicated by increasing output .« .. ..:: - prices. See Vellturo Statement, CN at
71-74. Of course, that industry performance does not mean that each shipper benefitted asit
expected to from each merger, or that merger benefits were exactly as predicted, or benefitted all
shippers, or benefitted shippers on the timetable that they expected. Itis inevjtable that some
particular projected benefits may not be realized, or may be realized more slowly than projected;

it is also true that other unanticipated benefits may arise. See CN at 45-46. These considerations

do not point to any fundamental change in the Board’s already-rigorous approach to its

evaluation of merger benefits.

Finally, the Board should not let a healthy “skepticism™ about projected merger benefits
induce a conservatism which limits the Board to recognizing only the standard elements of
“traditional” benefits (such as expanded single-line service, more efficient train service and

scheduling, and new market access to rail-transported commodities). Rather, the Board must be

*Many of the commenters asserting that past mergers have failed to realize benefits are in
fact reflecting the service disruptions that attended the UP/SP and CSX/NS transactions. These
service disruptions do not support the conclusion that the benefits projected for those mergers
will not be realized as those railroads move past their transitional disruptions. To the contrary,
the Board has found that the benefits projected for the UP/Southern Pacific merger are being
realized. UP/SP STB Finance Docket No 32760 (Sub-No 21), Decision No. 15(STB served
Nov. 30, 1999). More recently Traffic World reported as follows: “[UP C.E.O. Dick] Davidson
said UP now is delivering on each of its premerger promises. . . . Frank N. Wilner, Fragile

Railroads Traffic World, May 22, 2000 at 31. The CSX/NS tr: nsac ion is only one year into the
three-year implementation period. However, the Progress Ri filed in the Conrail
Oversight proceeding state that, despite service problems; prc enefits are beginning to be-
realized. CSX/NS (General Oversight), Fmancc Docket No. 33388(Sub-No. 91) (CSX-1,NS-1)
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both skeptical and forward-looking. As CP has noted in its comments, for example, the Board
should take into account how recent technological innovations, e-commerce, and supply chain
logistics services may produce new categories of merger benefits. See CP at 18. In fact,
applicants may be able to demonstrate in particular mergers. how such innovations may rﬁake it
possible for merging carriers to achieve projected “traditional® public benefits more
expeditiously and effectively.
IX. CROSS-BORDER ISSUES

' The comments that addressed so-called “cross-border issues™ confirm that, as CN stated
in its opening comments, no new merger policies or rules are required to address “cross-border

issues [that] can be dealt with as they arise, just as they have been in the past.”™’

Many
commenters seek inappropriately to interject the STB into matters that are already being
addressed in non-STB processes — such as international trade and foreign policy — which are not
proper subjects for new merger g aidelines or rules. Other concerns arc appropriately addressed

by the case-by-case approach of the current merger policy guidelines and ruler.

1.  All of the comments addressing the ramifications of the North Amencui: Free Trade

Agreement (“NAFTA™) were unanimous that, as WCS stressed, “{1;ue Board should be wary of

invitations to a more protective or parochial approach.” WCS at 14. See also CN at 49-50;

BNSF at 33; CP at 20; Tex-Mex at 5. Certainly objectionable under NAFTA are comments that

STWCS at 13-14. See also NS at 62 (“all of these issues canbea!t with adequately on a
case-by-case basis in the context of particular major rail consolidat
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explicitly ask the Board to take a “parochial and protectionist” approach.*®* Also objectionable
are those that do so implicitly.

For example, contrary to NAFTA, CSX suggests that the Board formally adopt a new
regulation declaring that Canada’s (and any other country’s) “{legal] requirement. . . “concerning
the nationality or residence of the persons who may be directors of the applicants, entities
resulting from the combination, or any entity controlling any of them, or who may be officers or
employees of any such company or other entity” will be “disfavor{ed]” and “may be a basis for
finding that a transaction is not consistent with the publi(; interest.” CSX at 25, D-3. In NAFTA,
however, the U.S. agreed to allow Canada to continue to apply such legal requirements,
embodied in both the Canada Business Corporations Act, R.S.C. 1985, and the Canada Business
Corporations Act Regulations. See NAFTA Annex I (Canadian reservation ‘regarding “Senior
Management and Boards of Directors™). Notably, the U.S. made no such reservation applicable
to rail.* That fact is ignored by Empire Wholesale when it suggests that the Board adopt
restrictions similar to Canada’s 5o that “no Canadian railroad coulbd own a U.S. réilroad without
having to choose which country’s law to violate.” Empire at 7. Empire’s suggesiion cannot

withstand NAFTA, in which the U.S. agreed (in the absence of a reservation) to “not materially

*EWLC at 7.

**The intention of the U.S. not to apply such requirement to rail carriers is underscored by
the fact that the U.S. did make certain NAFTA reservations regarding air carriers - which must
be “citizens of the U.S.”” under the Federal Aviation Act 0f 1958,.49 U.8.C. App. Ch. 20, and
“in fact be under the actual control of U.S. citizens” as interprefed by the DOT — and cross-
border bus and truck services. NAFTA Annex I. The U.S: made no.such reservations for rail

~ carriers, however. See n. 67, infra. In any event, any legmm control issues should
determine whether a simple majority of shareholders are U:S. cmzens In the caseof CN, for
example, 85% of its shareholders are U.S. citizens. i
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impair the ability of the investor to exercise control over its investment™ by “requir{ing] that a

majority of the board of directors . . . be of a particular nationality, or resident in the territory.”
NAFTA Art. 1107(2) (emphasis added). ‘

CSX trenches on similar foreign policy concerns when it suggests that the Board assess
“significant environmental impacts outside the U.S. as a result of Board action,” taking “the
[foreign] country’s regulations applicable to potential venviromnemal impacts.” CSX at 26. CSX
is of course wrong to claim that “[fluture mergers involving non-U.S. based carriers raise for the

Jirst time” environmental impacts in foreign countries, because, as CSX well knows, the ICC and

the Board have dealt with a number of contrel and other proceedings over the past 20 years

involving rail carriers with operations outside the U.S., and hence potential effects outside the

U.S., without subjecting such effects to scrutiny under NEPA or Executive Order No. 12114
(1979).% In any event, application of NEPA to effects in another country would be at odds with
the strong presumption against extraterritorial application of statutes, the primary purpose of
which is ““to protect against the unintended clashes between our laws and those of other nations
which could result in intemational discord.” EEOC v. Arabian Am. Qil Co,, 499 U.S. 244,
(1991).

The Board, as an independent agency, is not bound by executive orders (Humphrey’s
Executor v. U.S,, 295 U.S. 602, 625-26 (1935)), but even if it were, Executive Order No. 12114 .

only requires agencies to develop procedures that take account of the extraterritorial impacts to

ts— D&H Ry, 7 1.C.C.2d 95

(1990); CSX Corp. — Control ngl Inc,STB Finaric e Bisck No. 33388, Decision No. 89
(STBservedJuly23 1998); i — Tilinois C , STB Finance "

i




the “environment of the global commons outside the jurisdiction of any nation (e.g., the oceans

or Antarctica)” (E.O. 12114, § 2-3(a)).”' “the environment of a foreign nation . . . not otherwise
involved in the action” (as Canada would be in the case of a Canadian-U.S. merger) (id. § 2-
3(b)),”? and “the environment of a foreign nation [when] provid[ing] that nation . . . radioactive
substances™ or toxic substances. Id. § 2-3(c). The Order does not require federal agencies to
disregard the separate sovereignty of nations such as Canada and Mexico, and to do so
unilaterally would be contrary to NAFTA’s companion agreement, the North American
Agreement on Environmental Cooperation, which reaffirms “the sovereign right of [signatory
countries] to exploit their own resources pursuant to their own environmental and development
policies.”

In the same vein, UP disregards principles of international comity when it asks both that

applications be required to identify “competitive impacts . . . outside of the U.S.” and that the
Bonrd “impose conditions to ameliorate potential adverse effects arising outside the U.S.” UP.at

21.% The Supreme Court has long recognized that U.S. law cannot generally be extended

“See, e.g., Association of Public Agency Customers, Inc. v. Bonneville Power Admin.,
126 F.3d 1158, 1187 (9th Cir. 1997); Environmental Def nd, Inc. v. Massey, 986 F.2d

528, 530 (D.C. Cir. 1993).

“’See, e.g., Daniel R. Mandelker, NEPA Law and Litigation § 5.04[3], at 5-41 (1999)
(application limited to “third-party nations. In this situation, an action by the U.S. assisting one
nation has transboundary environmental effects on another nation.”).

“The Ports of Seattle, Tacoma and Everet similarly disregard international comity when
they propose a system of “supplementary guidelines” that, when applicable, would “apply to the
operation of [a} company. . . in the foreign country ir the same mianner as if those operations
took place in the U.S..” POSTE at 16. g ’
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extraterritorially to police competitive impacts in other coﬁn\f,ries;"“ For the Board to unilaterally
apply its governing statute to do so would also be contrary to ﬁAFTA, which both requires each
signatory country to adopt or maintain their own “measure‘svt_o pfbscﬁbe anticompetitive business
conduct and take appropriate action with respect thereto™ (NAFTA Art. 1501(1)), and establishes
a Working Group on Trade and Competition to make tecommen ations “‘on televant issues
concerning the reiationship between competition laws and;; po'lic s and trade in the free trade
area.” NAFTA Art. 1504. S |

The comments addressing NAFTA and othgt international trade agreements also
demonstrated that there are already processes in pl#c’{tq di address both USDA’s concern
about “Canadian grain merchandising and tran‘spijm i nts,” Whi!.‘jh may confer
“national advantages” (USDA at 19-20), and Seneca Sa: cern that a “process
mechanism needs to be in place . . . prior to any such. consideredi," to consider its
claim that “it is the Bistory of the Canadian Gov‘émmen subsidize their ond products '

manufacturing facilities, one of the most signiﬁcaqt ways een that of reducing rail rates.”

Seneca Sawmill at 2.% As BNSF describes, NAFTA provided new mechanisms
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“predominant foreign control” (ANPR at 9)” a U.S. railroad’s operations would still be subject

to the jurisdiction of the FRA.” Moreover, if there was any dousbt as to FRA’s jurisdiction,

DOT’s comments disclose tliat “FRA is now working on a rulemaking to

address . . . definitively” the extent of compliance with U.S. safety rules and FRA’s enforcement
ability for railroads with cross-border operations (DOT at 33), ooﬁﬁrming that further regulatory
action with regard to cross-border safcty regulations (shoulc}_ there:i)e any need for it) is best
undertaken directly and not sccondhand through the STB’s merger procedures,” That is true
even if the perceived problem were to concemn the need forunjfonfn standards across national
boundaries, because the NAFTA countries have established a Land: Transportation Standard

Committee with a “Rail Operations™ working group to see through fhe countries’ commitments

on safety standardization. See NAFTA Art. 913. That trilateral process should not supplanted by
unilateral Board action.
The long history of foreign ownership of U.S. railroads (which has included several

periods of war) aiso demonstrates no need for the Board to amend its merger policies or rules aut

’“Although the Board did not specify the meaning of ‘predommant foreign control” in the
ANPR, it should be defined as ownership by a majority of forel y
residency requirement for a majority of directors would not. cons y predominant foreign
control, if they are elected by predominantly U.S. shareholders.. Thus, for example, North
Amencan Raxlways Inc. (a holdmg company formed to ‘implement the proposed BNSF/CN

2WCS at 15 n.7 (cmng CPv. STB, 197 ;133 g
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of concern for the national defense.”” Moreover, in time of war, domestic ra;il assets remain
subject to statutory national emergency powers, which grant the U.S. govemment the ability to
use such domestic assets without regard to predominant foreign control.” Those facts should
allay MTMC’s concemn that “the merger would not degrade the carriers’ ability and willingness
to contribute to defense objectives and readiness,” and that f‘the carriers” rail service and
equipment are available for the movement of DOD equipment and materiel in time of war or
other contingency.” MTMC at 8-9.

MTMC addresses neither this history nor the statutory emergency po@em that Congress
has found sufficient.” If more were nonetheless needed, the approach should be the same as
recommended in the Rail Services Planni@g Office ("RSPO”) rail;merger study on which the 1CC
predicated its original merger policy guidelines. Rather than make national defense a permanent
criteria in all mergers, even when it is ﬁot legitimately at issue, RSPO “recommend[ed] that
national defense should be a merger criterion, only if the DOD assfgns as an intervenor that

serious defense issues are at stake.” Rail Services Planning Office; Rail Merger Study: Final

Report 41 (Feb. 1, 1978).7 The intervening years have only lcsscned the need for even that mild

"See, e.g., CP at 20,
MWCS at 14-15; BNSF at 31.

SMTMC also raises other concems that are already addressed fully in current law. For
example, 49 U.S.C. § 11323 addresses MTMC’s concern that, if 1‘a merged carrier is owned or |
controlled by a foreign entity, the ability of that entity to'sel ership or controlling interest
to a third party without regulatory approval.” MTMC at 9. Thi ign owner is subjectto
§ 11323 to the same extent as any domestic owner.. ‘

"See also DOT at 35 (“we strongly urge the Baatd i _
DoD” in cross-bordér control proceedmgs, because of “the for defense concerns™).




recommendation, however. Since 1988, the so-called Exoﬁ}ﬁ no Amendment has given the
Commander in Chief the power to suspend or prohibit any forelgn acquisition of a U.S. railroad
whenk national security could be threatened or impaired. See PubL 100-418, Tide V, § 5021,
102 Stat. 1425 (Aug. 23, 1988).” |

3. Operating from a mistaken premise, several»comxj;emersi have suggésted that the
Board’s merger policies an_d rules need to be médiﬁed s0 that cross—border mérger applicants will |
not unilaterally exclude non-U.S. operétions from descﬁpﬁoﬁ i ﬁigir applicatibns and operating
plans.” The premise for these comments are mistaken becausé.xh oard’s current rules
generally require that applications include alf informatioﬁ necessary to evaluate the proposed |
operations of the combined carrier. See, e.g., 499 CF.R.'§§ 1 1804( ' 2)(v), 1180.8. See also
Canadian Nat’l Ry. — Control — Illinois Cent. Qyom,,' STBfFinancé: Docket No. 33556, Decision
No. 4, slip op. at 2-3 (STB served June 23, 1998). o

Relatedly, NITL asks the Board to require applicants ‘toseparate the benefits and harms
of a transaction that will accrue in the U.S. and Canada.” NIT"L;'c_\t 22 Railroads, however, are
networks that are operated in a common céonmﬁic interest. Netwo : ide savings enabled by
the transaction, such as reduced cquipmcn; costs through greatcl; ﬁﬁl giation or gréater purchasing
power, cannot mwning&lly be attributed to a single geographiq Ioc tion. Notably, NITL does

not suggest any way to make its suggested 'get.ngraphic separiﬁori !

"'See generally BNSF at 31. In particular, this statuti .
MTMC’s “specific concern™ tliat “a foreign owner a B and DOD may sell its
interest to a foreign owner that is unacceptable, for ational:Defense, or other ' X
reasons.” MTMC at9.. v '

at23; CPPA at 5.




CONCLUSION
The record now before the Board demonstrates that only a few matters might reasonably
proceed to the stage of a proposed rule. These might include certain matters relating to
safeguarding rail service; a simple procedural change relating to petitions fqr waiver of the one-

case-at-a time rule; and a rule to preserve for shippers the contract exception provided by the

Board’s Bottleneck decision. The record also shows that there are few, if any new issues now

before the Board. Expedition is therefore warranted. As CN requested in its opening comments, .
the Board should conclude this merger rulemaking within six months of May 16, the date on
which opening comments were filed.” At the same time, the Board may wish in separate
proceedings to conduct the informational hearing that CN has de-%cﬁbed with respect to
transcontinental “‘duopoly,” as well as a separate inquiry into issues that are of concern to many
but are not merger-related, including the various proposals relafing to “access” and bottleneck

rate regulation, and shortline issues.

"Rulemaking is atﬂe;fxible process. Anadvance:noti roposed rulemaking is entirely
optional and discretionary. The Board is not b es on all subjects, or on the
final timetable outlined before it has received any con : .
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